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THE PAPERWORK REDUCTION ACT

OF 1995:
IMPLEMENTING GUIDANCE

[REQUEST FOR COMMEN TS: Please provide comments by

June 30, 1997, to your agency’s Desk Officer or to Jeff Hill, Rm. 10202 NEOB,
OMB, Washington, D.C. 20503 (fax: 202/395-7285; e-mail:
Hill_J@al.eop.gov). Please provide comments on Appendix C, “Answers to
Frequently Asked Statistical Questions,” to Jerry Coffey, at the same address
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[We are interested in your comments concerning not only what is in this
preliminary draft, but also what should be in it. For example, are there
questions that you have had about how to implement the Paperwork
Reduction Act that are not answered in this draft? Suggested text, i.e.,
suggested answers to these questions would be most helpful. In addition,
Appendix A contains éxamples of Federal Register Paperwork Reduction Act
notices; if you are aware of examples that you would suggest are more suitable
as a model for other agencies, please provide them (with formal citation). We
pPlan to use comments on this preliminary draft that point out a need to
consider amending the OMB implementing regulation, the OMB Form 83-],
or the instructions for the Form or the Supporting Statement in preparing the
.. final version of this implementing guidance.]
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PREFACE

The Office of Management and Budget is issuing this Implementing Guidance to support agency
compliance with the Paperwork Reduction Act of 1995 (PRA). Since 1942, the PRA and its
predecessors have established policy and procedural requirements instructing agencies how to
collect information. The Office of Management and Budget (OMB) reviews, approves or
disapproves proposed agency information collections in light of the policy criteria and internal
agency planning procedures established by the PRA.

Although the scope of the PRA and its provisions have changed over the years, the underlying
policy standards of the PRA remain the same. An agency's collection of information is to--

* minimize the burden on respondents and the cost of the collection to the agency,
*  serve an agency purpose,

* meet a specific agency need,

*  maximize practical utility, and

* not unnecessarily duplicate available information.

This Implementing Guidance describes the responsibilities and authorities applicable to the
collection of information under the Paperwork Reduction Act of 1995. F irst, it describes the
responsibilities of each agency that conducts or sponsors a collection of information, whether it
consists of a questionnaire, a recordkeeping requirement, a third-party disclosure, a label. or any
other form of collection of information from the public. Second, the Implementing Guidance
sets forth the responsibilities and authorities of the OMB.

This Implementing Guidance is organized as a reference tool. It begins with a general discussion
of the PRA and its primary policy criteria. It then becomes more specific, discussing how an
agency should plan and evaluate each draft information collection, as called for by the PRA, the
OMB regulation implementing the PRA, and the OMB Form 83-1. OMB Form 83-1, together
with the Supporting Statement and other necessary documentation, is the means by which each
agency submits to OMB a proposed collection of information for review and approval. Each of
these documents is included as an Appendix in this Implementing Guidance. The Appendices
also include examples of PRA notices published in the Federal Register, suggested procedures
for estimating burden, and answers to frequently asked statistical questions.
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The Table of Contents is organized to help identify where to look for answers to specific
questions. OMB staff are also available to discuss detailed issues and answer questions about

individual collections of information.

This Implementing Guidance is based on the PRA, and OMB’s 55 years of experience in
overseeing agency compliance with the PRA and in working with agencies to understand its.
underlying policy standards. It replaces the Information Collection Review Handbook, issued

January 1989.
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CHAPTER 1. THE PAPERWORK REDUCTION ACT OF 1995

This chapter summarizes the paperwork control provisions of the Paperwork Reduction Act of
1995,

A. WHAT DOES THE PAPERWORK REDUCTION ACT DOQ?

1. Basic Structure. The Paperwork Reduction Act (PRA)' requires each Federal agency? to seek
and obtain OMB approval before undertaking a collection of information directed to ten or more
persons,’ or continuing a collection for which the OMB approval and validity of the OMB
control number are about to expire.* Under the PRA, OMB approval for an agency to use each
information collection instrument can last a maximum of three years.* The PRA states--

“An agency shall not conduct or sponsor the collection of information unless, in advance ...
the [OMB] Director has approved the proposed collection of information ... and the agency
has obtained from the [OMB] Director a control number to be displayed upon the
information collection.”®

“Before approving a proposed collection of information, the [OMB] Director shall determine
whether the collection of information is necessary for the proper performance of the
functions of the agency, including whether the information shall have practical utility.””’

' The Paperwork Reduction Act of 1995 (P.L. 104-13) took effect on October 1, 1995. Its predecessors are the
Paperwork Reduction Reauthorization Act of 1986 (Section 101(m) [Title VIII, Part a] of P.L. 99-500 (October 18,
1986) and P.L. 99-591 (October 30, 1986), 100 Stat. 1783-335, 3341-335); the Paperwork Reduction Act of 1980
(P.L. 96-511, 94 Stat. 2812); and the Federal Reports Act of 1942 (P.L. 77-831, 56 Stat. 1078). The PRA is
codified at Chapter 35 of Title 44, United States Code. ,

The PRA established the Office of Information and Regulatory Affairs (OIRA) within the Office of
Management and Budget (OMB) to administer the PRA. 44 U.S.C. 3503.The PRA covers all aspects of Federal
information resources management, including OMB review and approval of each agency collection of information
and the reduction of information collection burden; agency dissemination of and public access to information;
statistical activities; records management activities; privacy, confidentiality, security, disclosure, and sharing of
information; and the acquisition and use of information technology and telecommunications. 44 U.S.C.
3504(a)(1)(A). *“The [OIRA] Administrator shall serve as principal adviser to the [OMB] Director on Federal
information resources management policy.” 44 U.S.C. 3503(b). See also Section 3 in P.L. 96-511, 94 Stat. 2825-
26.

? For discussion of which Federal agencies are subject to the PRA, see Chapter I1.A.1.

} 44 U.S.C. 3502(3)(A)(i).

¢ Once OMB has approved a collection of information, OMB assigns an OMB control number which the agency
is required to display to the public. 44 U.S.C. 3507(a)(3).

* 44 U.S.C. 3507(g).

¢ 44 U.S.C. 3507(a). (a)(2), and (a)(3).

7 44 U.S.C 3508. Cf. “the [OMB] Director is authorized within his discretion to make a determination as to

whether or not the collection of information by any Federal agency is necessary for the proper performance of the
(continued...)
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“The [OMB] Director may not approve a collection of information for a period in excess of
3 years.™®

2. Goals. Since 1942, the scope of the PRA and its detailed provisions have changed. But the "
underlying policy standards of the Paperwork Reduction Act have been the same.® An agency's
collection of information is to-- :

e  minimize the burden on respondents and the cost of the collection to the agency,
e  serve an agency purpose,

« meet a specific agency need,

e  maximize practical utility, and

«  not unnecessarily duplicate available information. '

At the same time, the PRA recognizes the importance of information to the successful
performance of agency missions.

The PRA states these goals more broadly. The basic paperwork obligations of the agencies and
OMB are to--

(...continued) :
functions of such agency or for any other purpose.” Section 3(d) of the “Federal Reports Act of 1942,” P.L. 77-831,
56 Stat. 1078.

® 44 U.S.C. 3507(g). See 53 Fed. Reg. 16621, including footnote 6 (May 10, 1988).

% The legislative history stresses this basic continuity. “Section 2 of the Paperwork Reduction Act of 1995 is
drafted in the form of a complete recodification of chapter 35 of title 44, United States Code, due to the number of
changes made. The modifications include word changes made for reasons of clarity and consistency, the deletion of
obsolete provisions, the reorganization of sections, and substantive amendments made to update and strengthen the
original purposes of the Paperwork Reduction Act of 1980. As stated in report accompanying S. 244 (S. Rpt. 104-
8): :
“*To the extent the legislation is a restatement of the 1980 Act, as amended in 1986. the scope, underlying
purposes, basic requirements, and legislative history of the law are unchanged. To the extent the legislation
modifies provisions in current law, the amendments are made strictly for the purposes described in this report, and
in order to further the purposes of the original law.” (S.Rpt. 104-8 at page 3)

“The report accompanying H.R. 830, H. Rpt. 104-37, expressed essentially the same views regarding the
preservation of the Act’s legislative history. (See, H. Rpt. 104-37 at page 35).” H.Rpt. 104-99, 104th Cong., 1st
Sess. (April 3, 1995), 27-28. '

10 As President Clinton said, on signing the PRA, “[t}his Paperwork Reduction Act helps us to conquer a
mountain of paperwork that is crushing our people and wasting a lot of time and resources and which actually
accumulated not because anybody wanted to harm the private sector but because we tend to think of good ideas in
serial form without thinking of how the overall impact of them impacts a system that is very dynamic... .”
Presidential Documents, Vol. 31, No. 21, p. 885 (May 29, 1995). '
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“Minimize the Federal paperwork burden for individuals, small businesses, educational and
nonprofit institutions, Federal contractors, State, local and tribal governments, and others
outside the Federal government.”

“Ensure the greatest possible public benefit from and maximize the utility of information
created, collected, maintained, used, shared and disseminated by or for the Federal
Government.”

“Minimize the cost to the Federal Government of the creation, collection, maintenance, use,
dissemination, and disposition of information.”"!

“Ensure the integrity, quality, and utility of the Federal statistical system.”"?

“Ensure that information technology is acquired, used, and managed to improve
performance of agency missions, including the reduction of information collection burdens

on the public.”"?

The PRA imposes requirements on each agency and on OMB. It requires each agency to take
these policy considerations into account during its development of each new collection of
information and making decisions regarding the extension of ongoing collections of information.
It also charges OMB with the responsibility for assuring a proper weighing of the burdens
imposed by each collection on the public against the legitimate needs and usefulness of the
information for the Federal agencies." '

3. How is the public protected by the PRA? The public is protected against a collection of

information that does not meet the requirements of the PRA. Specifically, if a collection of

'35 U.S.C. 3501(1), (2), and (5). These policy criteria have basically been the same for 55 years: “It is hereby
declared to be the policy of the Congress that information which may be needed by the various Federal agencies
should be obtained with a minimum burden upon business enterprises (especially small business enterprises) and
other persons required to furnish such information, and at a minimum cost to the Government, that all unnecessary
duplication of efforts in obtaining such information through the use of reports, questionnaires, and other such
methods should be eliminated as rapidly as practicable; and that information collected and tabulated by any Federal
agency should insofar as is expedient be tabulated in a manner to maximize the usefulness of the information to
other Federal agencies and the public.” Section 2 of the “Federal Reports Act of 1942, P.L. 77-831, 56 Stat. 1078.
For discussion of criteria for OMB approval of collections of information, see Chapter IV.

2 35U.S.C. 3501(9).

3 35 U.S.C. 3501(10). : .

'* The PRA specifically directs OMB to “(1) review and approve proposed agency collections of information;
(2) coordinate the review of the collection of information associated with Federal procurement and acquisition by
the Office of Information and Regulatory Affairs with the Office of Federal Procurement Policy, with particular
emphasis on applying information technology to improve the efficiency and effectiveness of Federal procurement,
acquisition and payment, and to reduce information collection burdens on the public; (3) minimize the Federal
information collection burden, with particular emphasis on those individuals and entities most adversely affected;
[and] (4) maximize the practical utility of and public benefit from information collected by or for the Federal
Government....” 44 U.S.C. 3504(c).
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information does not display a currently valid OMB control number, "’ fails to inform the
respondent that response is not required unless the collection of information displays a valid
OMB control number,'® or has been disapproved by OMB,” then the public is not obligated to
respond. As stated in the PRA--

“Notwithstanding any other provision of law, no person shall be subject to any penalty for
failing to comply with a collection of information that is subject to [the PRA} if--

“(1) the collection of information does not display a valid control number ... ; or

“(2) the agency fails to inform the [respondent] that such person is not required to
respond to the collection of information unless it displays a valid control
number.

“The protection provided by this [provision] may be raised in the form of a complete
defense, bar, or otherwise at any time during the agency administrative process or judicial
action applicable thereto.”’®

4. What information is covered? Specific types of collection of information include--

«  Requests for information for transmission to the Federal government, such as grant
application forms, written report forms, telephone surveys, and electronic data
collections. *

o  Recordkeeping requirements, which may involve compilation and maintenance of
records, either alone or in conjunction with the reporting of information to the agency
and/or some other person. ‘

15 44 U.S.C. 3512(a)(1), 5 CFR 1320.6(a)(1).

16 44 U.S.C. 3512(a)(2); 5 CFR 1320.6(a)(2).

17 Action Alliance v. Senior Citizens v. Bowen, CA No. 83-0285 (D.C.D.C.. filed May 26, 1987), slip op. 5-6
(“OMB acted within its power under the Federal Reports Act [of 1942, the predecessor to the PRA] to disapprove
the self-evaluation provision of the government-wide regulation. As a result, the self-evaluation provision of the
government-wide regulation was rendered unenforceable.”), aff'd 846 F.2d 1449 (D.C. Cir. 1988), vacated on other
grounds, 494 U.S. 1001 (1990), on remand, 930 F.2d 77 (D.C. Cir.), (adopting reasoning from prior D.C. Circuit
decision), cert. denied, 112 S. Ct. 371 (1991). |

“To the extent, if any, that the [OMB] Director determines that the collection of information by an agency is
unnecessary for any reason, the agency may not engage in the collection of information.” 44 U.S.C. 3508.
Compare “[t]o the extent, if any, that the [OMB] Director determines the collection of such information by such
agency is unnecessary, either because it is not needed for the proper performance of the functions of such agency or
because it can be obtained from another Federal agency or for any other reason, such agency shall not thereafter
engage in the collection of such information.” Section 3(d) of the “Federal Reports Act of 1942,”, P.L. 77-831, 56
Stat. 1079.

18 44 U.S.C. 3512. For discussion of the “public protection” provision, see Chapter 1L
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¢  Third-party or public disclosure requirements, which may involve a requirement for the
disclosure of information to other members of the public directly or through publication
in some information media, such as a newspaper or magazine, or by posting the
information, by supplying the information on labels, or any other means constituting
disclosure to third-parties or the public."”

Many information collections, recordkeeping requirements, and third-party disclosure
requirements are contained in or authorized by regulations as monitoring or enforcement tools,
while others appear in questionnaires and their accompanying instructions.

Unless exempted, all agency collections of information are subject to OMB review and approval
regardless of whether the collections are implemented through paper, telephone, voice,
automation, electronics, or any other collection technique.® Exempt collections of information
include targeted investigations.’ The PRA exempts specific entities generally, such as the
Federal Election Commission,”? and OMB has, as a general matter, excepted ten categories of
information, such as affidavits and changes of address.?®

B. WHAT ARE AGENCIES REQUIRED TO DQ?

1. Centralized Agency Review. Each agency,? through its Chief Information Officer (C10)
which reports directly to the agency head, is to establish a process for reviewing collections of
information. The review is occur within an office independent of program responsibility to
permit objective evaluation of the need for and respondent burdens imposed by each proposed
collection of information.”® Each agency needs to plan well in advance of sending proposed
collections of information for review and approval by OMB.

2. Advance Opportunity for Public Comment. For questionnaires and forms, and for

information collections contained in current rules, each agency is to provide the public with 60-
day advance notice in the Federal Register and otherwise consult with the members of the public
and affected agencies before submitting the information clearance package for OMB review.? In

® 44 U.S.C. 3502(3). .

¥ 44 U.S.C. 3502(3); 5 CFR 1320.3(c)(1); 60 Fed. Reg. 44978-79 (August 29, 1995). For discussion of the
kinds of collection of information covered by the PRA, see Chapter 11.B.

1 44 U.S.C. 3518(c)(1). For discussion of exempted collections of information, see Chapter I1.C.

2 44 U.S.C. 3502(1).

3 5 CFR 1320.3(h). For discussion of items generally not considered to be collections of information, see
Chapter I1.D. ‘

* Each individual agency has primary responsibility for meeting the paperwork control obligations set forth in
the PRA. 44 U.S.C. 3506(a)(1). For discussion, see Chapter V.A. ,

¥ 44 U.S.C. 3506(c)(1)(A). For discussion of the independent review agencies are to carry out, see
Chapter V.B.

* 44 U.S.C. 3506(c)(2)(A). For discussion of advance opportunity for public comment, see Chapter V.C. The
(continued...)
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this notice, the agency is to solicit comment on the need for the information, its practical utility,
the accuracy of the agency's burden estimate, and on ways to minimize burden, including through
“the use of automated collection techniques or other forms of information technology”.?’ Only
after providing this 60-day notice, and considering changes based on any comments received,
does an agency submit its Information clearance packages to OMB for review and approval.

3. How does an agency demonstrate to OMB that it has prepared a collection of information
properly? The agency is to make a certification and, in addition, document certain information in
the Supporting Statement it provides to OMB as part of its information clearance package.?®

An agency is to certify that the collection of information meets specific standards “and provide([s]
a record supporting such certification, including [the] public comments received by the
agency”.”” The certification is to state that the proposed collection of information is needed; not
unnecessarily duplicative; “reduces to the extent practicable and appropriate the burden” on
respondents, particularly small business, local government, and other small entities;* is written
in “unambiguous terminology;” is to be implemented in ways consistent with the existing
reporting and recordkeeping practices of the respondents; and “indicates for each recordkeeping
requirement the length of time” documents are to be retained.’!

In addition to the certification, each agency is to document in its Supporting Statement that the
collection of information imposes the least burden that is necessary for the proper performance of
the agency's functions; will not unnecessarily obtain information already accessible to the
agency; has practical utility; and minimizes the agency's cost of collection, but without shifting
disproportionate costs or burdens onto the public.’? In addition, the agency is to document how
it satisfies the OMB regulatory provisions concerning: frequency and speed of response; the
number of copies of documents respondents have to provide; nature and format of information .
respondents are to keep or submit; the record retention period; statistical surveys; confidential
information; display of an expiration date; remuneration of respondents; use of automated
collection techniques and other forms of information technology to reduce burden on
respondents.*

4. Public Notice of OMB Review. Upon submission of the information clearance package to
OMB, the agency is to publish a notice in the Federal Register alerting the public to the agency’s

26( _.continued)
public notice that an agency is to provide for a collection of information contained in a proposed rule is discussed in
Chapter VILF.1.

77 44 U.S.C. 3507(c)(2)(A)(iv). For discussion of agency responsibility to consider use of automated collection
techniques, see Chapters V.C. & VLF.

2 See Appendix E for the specific instructions. These instructions are also discussed in Chapters VI & VIL

2 44 U.S.C. 3506(c)(3). For discussion of the agency certification to OMB, see Chapter V1.

3 See, 5 U.S.C. chapter 6.

31 44 U.S.C. 3506(c)(3).

32 5 CFR 1320.5(d)(D).
' 5 CFR 1320.5(d) and 1320.5(a)(1 (C)~(E).

“
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request for approval.** In this notice, the agency is to summarize and describe the need for and
proposed use of the collection of information; describe likely respondents; estimate the annual
burden; and give notice that comments may be provided to the agency and OMB.* The agency
then submits OMB Form 83-1, “Paperwork Reduction Act Submission,” a Supporting Statement,
and the draft collection of information together with its supporting documentation to OMB for

review.3¢

5. Information for Respondents. If OMB approves the collection, the agency is to display the
control number assigned to the collection on the information collection instrument, such as the
front page of the questionnaire or survey.?” In addition, in the collection of information package
~ (including the form, its instructions, the regulatory language containing the collection of

information, and other documentation), each agency is to inform respondents of the reasons the
information is being collected; the way in which such information is to be used; the estimated
burden; whether responses are voluntary, required to obtain a benefit, or mandatory; and the fact
that an agency may not conduct or sponsor, and the respondent is not required to respond to, a
collection of information unless it displays a valid OMB control number.3®

C. HOW DOES OMB REVIEW REGULATORY AND NON-REGULATORY
COLLECTIONS OF INFORMATION?

The PRA provides three different ways for OMB to review and approve a collection of
information, depending on whether it is contained in a proposed or current regulation, or the
agency uses some other method of collecting the information.

1. For OMB clearance procedures applicable to forms. i.e.. collections of information not
contained in proposed rules or current rules, see Chapter VI1.E.*

These procedures apply to written report forms, grant application forms, telephone surveys, and
electronic data collections the provisions for which are not contained in proposed or current
regulations. This category also includes collections of information in regulations issued without
prior notice and comment, temporary regulations, and interim or interim final regulations (before
or while notice and comment rulemaking on the same subject is underway).

However, after OMB has provided initial approval for collections of information in such
regulations and the agency has displayed a currently valid OMB control number in the Federal

* 44 U.S.C. 3507(a)(1XD). For discussion, see Chapter VILE.1.,F.1., & G.1.

¥* 5 CFR 1320.5(a)(1)(iv)(B). For discussion, see Chapter VILE.1.,F.1., & G.1.

3 For discussion, see Chapter VIL.B.

7 44 U.S.C. 3507(a)(3).

** 44 U.S.C. 3506(c)(1)(B). For discussion of the information to be provided respondents, see
Chapter V.D & 111

3 See, 44 U.S.C. 3507, generally, and 5 CFR 1320.10.
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Register, OMB conducts subsequent PRA reviews under the procedures established for “current
regulations” (see Paragraph 3, below). :

2. For OMB clearance procedures applicable to Mgruﬂﬂ'gmﬂgn_mmm&

proposed rules published for public comment in the Federal Register, see Chapter VILF.%

The procedures for reviewing collections of information in proposed rules are specifically
designed to harmonize the requirements of the Paperwork Reduction Act and the Administrative
Procedure Act.! Note also that if OMB does not approve, but instead files public comments
discussing a collection of information in a proposed rule, the agency is obligated to resubmit that
collection of information for OMB review on or before the publication of the applicable final
rule.®

These procedures do not apply to any collection of information contained in a regulation if the
collection of information has previously received OMB approval and the agency has displayed
the OMB control number in the Federal Register publication of the final rule. Thereafter, it is

considered to be a collection of information in a “current regulation” (see Paragraph 3, below).

3. For OMB clearance procedures applicable to collections contained in current regulations
published as final rules in the Federal Register, see Chapter VIL.G.®

These clearance procedures apply to any collection of information that is contained in a
regulation already published in the Federal Register that has previously been approved by OMB.

D. WHAT ELSE IS PART OF AN OMB REVIEW?

Under the PRA, OMB is to carry out a review of the details of the collection of information.
OMB will also review the collection of information within a broad policy context.

Specifically, OMB is authorized to approve, instruct the agency to make a substantive or material
change to, or disapprove each collection of information that an executive branch and independent
regulatory agency proposes to undertake or continue in effect.* Even if the collection of
information is contained in a current rule, OMB is specifically authorized to recommend or

“ See, in particular, 44 U.S.C. 3507(d); 5 CFR 1320.11.

4 5 U.S.C. Chapter 5.

4 5 CFR 1320.11¢h).

9 See, in particular, 44 U.S.C. 3507(h)(1)-(2); 5 CFR 1320.12.
4 44 U.S.C. 3507(e)(1).
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instruct an agency to make a substantive or material change.** Only an independent regulatory
agency may override an OMB disapproval.*¢

OMB may review the agencies' paperwork activities within a broad policy context to examine the
extent to which related statutory, regulatory, budgetary, and other policy mandates may be
driving paperwork requirements. Such review may include fiscal budget, Information Collection
Budget, information resources management oversight, procurement policy, regulatory policy,
telecommunications policy, Privacy Act, and statistical policy functions.*” These related OMB
reviews and any resulting comment that OMB may provide an agency concerning a collection of
information do not eliminate an agency’s obligation to make full; formal PRA approval requests
covering each of its collections of information to OMB.*

E. WHA AN INF ATION ON 1?

The Information Collection Budget (ICB) is the vehicle through which OMB, in consultation
with each agency, sets “annual agency goals to reduce information collection burdens imposed
on the public”.** Each agency is to develop an ICB that summarizes agency accomplishments in
the prior fiscal year and describes agency goals for the following year.®

The ICB serves as a management oversight tool and as an adjunct to the transactional
case-by-case review of agency requests for approval required by the PRA. Agency officials are
able to use the ICB in their internal planning and control processes to review the totality of the _
collections of information their staff plans to implement during the forthcoming year. OMB uses
the ICB in conjunction with management reviews of other agency activities to assess information
collection priorities and as a tool to help maintain the lowest necessary level of paperwork

burden on the public, consistent with the Federal Government's need for information.

“* 44 U.S.C. 3507(h)(2).

“ 44 U.S.C. 3507(f). For discussion, see Chapter VILQ.

‘7 In short, proper review of an agency's need for information and the corresponding burden on respondents
cannot be confined to the end product--the data collection instrument--but also needs to include a careful review of
the underlying policies and sources from which paperwork requirements spring--be they statutes, regulatlons or
policy guidance.

“® This Guidance covers only the PRA's paperwork control requirements as unplemented through OMB's
regulation, “Controlling Paperwork Burdens on the Public”; Form OMB 83-1, “Paperwork Reduction Act
Submission” (including the instructions for the Form and the Supporting Statement); and OIRA's operating policies
and procedures. The following Chapters discuss other requirements of the PRA and other statutes, and other OMB
responsibilities, but only to the extent that these requirements and responsibilities may affect paperwork control.

“* The OMB Director, “in consultation with agency heads,” is to “set annual agency goals to (A) reduce
information collection burdens imposed on the public that (i) represent the maximum practicable opportunity in
each agency: and (ii) are consistent with improving agency management of the process for the review of collections
of information established under [44 U.S.C.] 3506(c); and (B) improve information resources management in ways
that increase the productivity, efficiency and effectiveness of Federal programs, including service delivery to the
public”. 44 U.S.C. 3505(a)(1).

%5 CFR 1320.17.
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F. HOW DO THE PUBLIC AND OTHER AGENCIES PARTICIPATE?

At any point, the public has the right to make its views known concerning any Federal collection
of information, whether regarding the perceived need to collect the information or the reporting
burdens involved.s! Members of the public and other agencies may submit comments about
specific collections of information. Commenters often learn that a particular collection of
information is under OMB review by reading the sponsoring agency's Federal Register notices
seeking comments on proposed collections of information.

OIRA staff may invite comments about a collection of information from agencies, private sector
organizations, and other persons. In some cases, OMB may conduct public hearings to explore
issues raised by particular collections of information. Comments and information obtained from
the public help OIRA assure that information proposed to be collected is not already available,
that the collection will meet the need and purpose for which it was undertaken, and that
appropriate efforts are being made to minimize burden and maximize practical utility.

¥ ¥ %k *k *

The following chapters discuss detailed PRA requirements and the ways in which the Act’s
provisions have been interpreted over the history of the PRA and its predecessors.

S For discussion of the opportunities for public involvement in OMB reviews, see Chapter IX.
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CHAPTER II. WHAT IS THE SCOPE OF THE PRA?

’ This chapter identifies which, and under what circumstances, Federal entities are subject to the |
paperwork control provisions of the PRA. This chapter also describes what types of collections
are subject to, and what types are exempted or excepted from, the paperwork control provisions |
of the PRA. |

The PRA applies to each executive agency, unless an agency is exempted explicitly. A
collection of information consists of all oral, written, or electronically transmitted expressions®
of opinion or fact, including disclosures to third-parties or the public, requested or required of ten
or more persons by or for the Executive branch, except those specifically exempted*: or

" excepted.* All collections of information require OMB approval and need to display currently
valid control numbers and to inform respondents that response is not required unless the
collection of information displays a valid OMB control number.**

A. WHAT AGENCY ACTION DOES THE PRA COVER ?

The PRA states that “an [1] agency shall not [2, 4] conduct or [3, 4] sponsor the collection of
information unless ... [OMB] has approved the proposed collection of information”.%

The terms in boldface are discussed below.

1. Which agencies need to comply? Unless there is an explicit exemption, the PRA applies to
each executive “agency.” Thus, all executive departments, military departments, Government
corporations, Government controlled corporations, and other establishments in the Executive
branch of the Federal Government (including the Executive Office of the President) need to
assure that their collections of information are reviewed and approved by OMB before they are
implemented.

a. Independent Regulatory Agencies. In addition, the PRA applies to each “independent
regulatory agency.” These agencies, listed below,*® may override an OMB disapproval of a

o~

* 44 U.S.C. 3502(3); 5 CFR 1320.3(c)(1); 60 Fed. Reg. 44978-79 (August 29, 1995).

* 44 U.S.C. 3518(c).

* 5 CFR 1320.3(h).

* 44 U.S.C. 3512; 5 CFR 1320.6(a).

*® 44 U.S.C. 3507(a) and (a)(3); 5 CFR 1320.3(d).

7 44 U.S.C. 3502(1).

*® Other agencies may be added to this list, but only if they are “designated by statute as a Federal independent
regulatory agency or commission.” 44 U.S.C. 3502(10); 5 CFR 1320.3(g).
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collection of information by following the procedures provided in the PRA and OMB
regulations:®

Board of Governors of the Federal Reserve System
Commodity Futures Trading Commission

Consumer Product Safety Commission

Federal Communications Commission

Federal Deposit Insurance Corporation

Federal Energy Regulatory Commission

Federal Housing Finance Board

Federal Maritime Commission

Federal Trade Commission

Mine Enforcement Safety and Health Review Commission
National Labor Relations Board '
Nuclear Regulatory Commission

Occupational Safety and Health Review Commission
Postal Rate Commission

Securities and Exchange Commission

b. Exempt Agencies. All congressional and judicial agencies of the Federal Government are
exempt from all requirements of the PRA. In addition, the PRA specifically exempts the General
Accounting Office, the Federal Election Commission, and the governments of the District of
Columbia and of the territories and possessions of the United States, and their various
subdivisions. Government-owned but contractor operated facilities, including laboratories
engaged in national defense research and production operations, are also excluded from the PRA.

Entities chartered by the Federal Government but which do not fall within the definition of an
agency are also exempt from the provisions of the PRA. Examples of federally chartered entities
that are not covered by the PRA include the various Federal Reserve Banks (but not the Board of
Governors of the Federal Reserve System), Federally chartered universities, and like entities.

2. What does it mean to “conduct” a collection of information? An agericy conducts a collection

of information if it collects the information using its own staff and resources.

3. What does it mean to “sponsor” a collection of information?® A sponsoring agency is one
that causes another agency to collect information, contracts or enters into a cooperative
agreement with a person to collect information, or requires a person to provide information to
another person, or otherwise causes another person to obtain, retain, solicit, or require the

% 44 U.S.C. 3507(f); 5 CFR 1320.15. See Chapter VI1.Q. for a more complete discussion of this authority to

override.
0 The word, “sponsor”, is found in 44 U.S.C. 3507(a). A closely equivalent phrase in the definition of

wcollection of information™ is “causing to be obtained”. 44 U.S.C. 3502(3)(A).
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disclosure to third parties or the public of information by or for an agency.®' For example, the
Department of Labor requires other agencies and persons to obtain weekly payroll data from
firms working on Federal construction projects--and is thus the sponsor of that collection of
information. '

a. When is an age sponsor of a recordkeeping requirement? An agency is considered
to be.the sponsor of all tests, inspections, and measurements conducted by a person if the results
of the tests, inspections, and measurements are to be recorded, maintained, disclosed to other
persons, or reported to the agency (note that cognitive tests are exempt from the definition of
information and thus are generally exempt from PRA coverage®?).

In some situations, an agency may add a recordkeeping requirement, a third-party disclosure, or
other collection of information to a preexisting requirement for the conduct of a test, inspection,
or measurement which had not been subject to the PRA. The subsequent requirement for the
keeping of records and/or the disclosure or reporting of information, however, would bring the
underlying and preexisting testing, inspecting, or measuring requirement under the provisions of
the PRA and necessitate OMB approval of those requirements as an integral component of the
collection of information. An agency's failure to obtain OMB approval, display a currently valid
OMB control number on the testing, inspecting, or measuring requirement, and inform
respondents that response is not required unless the testing, inspecting, or measuring requirement
displays a valid OMB control number would subject the requirement to the provisions of the
“public protection” provision of the PRA and OMB regulations.

b. en i ency a sponsor of a third- isclosure? An agency is considered to be
the sponsor of all requests or directives for a person to disclose information to other persons--
third persons or the public. Third-party disclosure occurs when information is to be provided to
other persons. For example, this disclosure may occur through publication of information in a
newspaper or other media, posting information on the person's premises, printing information on
a label that is distributed with a product, or verbal disclosures directly face-to-face or through, for
example, training programs. The only exceptions to this sponsorship are requests or directives
for a person to provide a label or otherwise disclose information completely defined by the
agency, such as the Surgeon General's warnings about cigarettes.5

c¢. When is an agency a sponsor of a grantee? In general, collections of information

conducted by recipients of Federal grants do not require OMB approval. On the other hand, an

¢ 5 CFR 1320.5(a), 5 CFR 1320.3(d). The broad scope of the concept of “sponsorship” is reemphasized by
defining a “collection of information” to be the “obtaining, causing to be obtained, soliciting, or requiring the
disclosure to third parties or the public of facts or opinions by or for an agency”. 44 U.S.C. 3502(3)(A). See, also,
44 U.S.C. 3502(13).

%2 5 CFR 1320.3(h)

¢ “The public disclosure of information originally supplied by the Federal government to the recipient for the
purpose of disclosure to the public is not included within” the definition of “collection of information”. 5 CFR
1320.3(c)(2).
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agency is the sponsor of a collection of information undertaken by a recipient of a Federal grant,
if the collection meets one or both of the following two conditions: (1) the grant recipient is
collecting information at the specific request of the sponsoring agency,® or (2) the terms and
conditions of the grant require that the sponsoring agency specifically approve the collection of
information or the collection procedures.®’ If one or both of these conditions is met, the agency
sponsoring the collection needs to seek and obtain OMB approval, and the grantee needs to
display the OMB control number on the collection instrument.

d. When is an agency a sponsor of a privately conducted survey? Public endorsement of a
survey to be carried out by private party in order to serve the agency’s needs may cause the
agency to appear to “sponsor’”’ a survey (particularly if the agency reviews and comments upon

the text of the survey during its consideration of whether to endorse it), and thus obligate the
agency to seek and obtain OMB approval before the private party implements the survey.

4. How does the PRA apply to collections of information from State and local governments?
Agency requests for State or local governments to provide the agency with information constitute
a collection of information requiring OMB approval, as are agency requests for respondents to
provide information to State or local governments.* Collections of information conducted by
State or local agencies under contract or in cooperation with a Federal agency are considered to
be sponsored by the Federal agency and need to be approved by OMB.¥

" The State or local government may, however, include questions in such a collection of
information that were not requested by the Federal agency. If the added questions or
modification of the Federal form require agency approval, the agency also needs to obtain OMB
approval. If the added questions or modification of the form do not require the Federal agency's
approval and do not change the nature of the Federal collection of information, they are
considered to be a collection of information by the State or local entity, do not constitute a
collection of information subject to the PRA, and do not require OMB approval.

5. Isthe PRA limited in scope oeographically? The PRA does not differentiate between
collections of information by the place in which they are conducted or sponsored or by the
respondents' national origin. The general rule is that collections of information require OMB
approval under the PRA even though all or some of the respondents may be foreign nationals or
entities in their country of origin.

The United States may ask other nations to provide information to it. Such requests between
sovereign nations are not covered by the PRA and do not require OMB approval. Nevertheless,

¢ For example, when a grant solicitation requests that a survey or other information collection be conducted to
address the subject for which the grant is made; this request may be a general call for the collection of information,
may specify research topics or methods, or may even prescribe individual questions.

¢ 5 CFR 1320.3(d)(1) & (2).

% 44 U.S.C. 3502(3)(A); 5 CFR 1320.3(c)(4).
5 CFR 1320.3(d)
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OMB PRA approval needs to be obtained if the other government(s) will have to conduct a
collection of information to comply with the request of the United States. Under these
circumstances the collection is sponsored by the United States agency making the request and

needs to be approved by OMB.®

Agencies and instrumentalities of the United States may enter into arrangements with foreign
governments or entities to collect information that do not require OMB PRA approval. In
general, these are situations where the United States is neither conducting nor sponsoring the
collection of information but is acting as a technical consultant to the other government. |
Examples of such arrangements include the providing of technical advice about the design,
methodology, and processing of collections of information, and participating as an advisor in the
actual collecting of information from the other government's nationals.

B. WHAT TYPES OF COLLECTIONS ARE COVERED?

The PRA states that an “agency shall not conduct or sponsor the [1] collection of
information unless ... [OMB] has approved the proposed [1] collection of information”.*°

The PRA defines the phrase “[1} collection of information” to be “the obtaining, causing to
be obtained, soliciting, or requiring the [5] disclosure to third parties or the public, of facts or
opinions by or for an agency, [1] regardless of the form or format, calling for either--

“(1) answers to {2] identical questions posed to, or identical reporting or
[6] recordkeeping requirements imposed on, [4] ten or more [3] persons, other than
agencies, instrumentalities, or employees of the United States; or

“(ii) answers to questions posed to agencies, instrumentalities, or employees of the
United States which are to be used for [7] general statistical purposes”.”

The terms in boldface are discussed below.

1. “Collection of Information.” The PRA defines and uses “collection of information” very
broadly. The PRA defines a “collection of information” to mean “the obtaining, causing to be

obtained, soliciting, or requiring the disclosure to third parties or the public” of facts or opinions

% The collection of information requires OMB approval to the extent that it would be a collection of information
if it were conducted by the United States agency that asked for the information, and, in particular, that specified the
information to be collected by the foreign government. The document or instrument that requires OMB approval is
the request by the agency to the other government-- not the forms, schedules, questionnaires, or other methods used
by the other government--to collect the information from its nationals.

® 44 U.S.C. 3507(a) & (a)(3).

® 44 U.S.C. 3502(3)(A).
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«reoardless of [the] form or format” used.”” Written in very general terms, the definition contains
very few limits in scope or coverage. Asa result, collections of information may be found in
agency agreements, policy statements, plans, application forms, rules or regulations, planning
requirements, audit guides, compliance directives, requests for proposal or other procurement
requirements, contracts, agency handbooks, interview scripts and interview guides, manuals,
questionnaires, research requirements, rules or regulations, standard questionnaires, and
electronic transmission requirements used to monitor compliance with agency requirements.

Third-party disclosures may take the form of labeling, notification, or posting provisions or
electronic transmissions.

a. t £ Collection. The mechanism or method by or through which an agency
conducts or sponsors a collection of information does not affect the requirement that the agency
seek OMB review and obtain OMB approval. Collections of information and third-party
disclosures may be conducted by--

Mail;
«  personal or telephone interview or group interviews (such as focus group sessions);
« Communication via electronic media;

«  Automated, electronic, mechanical, or other technological collection techniques (such as
electronic transmissions from airplanes or boats to ground or satellite receiving stations), or

«  Any other approach through which the respondent or potential respondent is able to provide
the response, recordkeeping, or disclosure called for.”

b. Respondent's Obligation to Comply. The nature of a respondent's obligation to respond
to or otherwise comply with a collection of information does not affect the agency's
responsibility to obtain OMB review and approval of the collection of information. Response to
a collection of information may be entirely voluntary, may be required to obtain or retain a
benefit (such as a passport or social security payment), or may be mandatory (with civil or
criminal sanctions imposed for failure to respond).”

c. Purpose of Collection. Unless a collection of information is specifically exempted or
excepted, the purpose for which a collection of information is undertaken does not affect an

agency's obligation to obtain OMB review and approval.

" 44 U.S.C. 3502(3)(A).
7§ CFR 1320.3(c)(1); 60 Fed. Reg. 44978-79 (August 29, 1995).

5 See 5 CFR 1320.8(b)(3)(iv).
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2. “Identical Questions.” To be a collection of information, ten or more persons need to be
asked to report, provide, disclose, or record information in response to “identical questions.” In
the context of disclosures to third-parties or the public, “identical” refers to the information that

is to be disclosed.

Whether a question is “identical” depends on whether each respondent is being asked to provide
the same level of information on the same subject. Identical questions need not be phrased
exactly the same way each time they are asked, nor does each respondent need to be asked the

same “set of questions.”

Identical questions may be questions asked from within a set of questions or plan of inquiry, or
specific question(s) which depend on respondents' replies to prior questions or to classifications
made by the sponsoring agency, perhaps on the basis of observation by a person representing the
sponsoring agency. For example, survey information can be obtained by means of one general
question, or, instead, by more specific variants of the general question tailored to the
circumstances of each respondent. Since both types of question request the same information,
they should be viewed as identical questions under the PRA.

On the other hand, if the reporting, recordkeeping, or disclosure provisions are not “identical”,
then the reporting, recordkeeping, or disclosure provision is generally exempt. For example,
OMB does not consider nonspecific or nondirective reporting, recordkeeping, or disclosure
provisions--such as those that ask for “facts or opinions” that the respondent wishes to provide
on a specific topic without further specification of the information being sought and a means of
demonstrating compliance--as “identical.” Such nondirective questions ask respondents to
choose the information to be provided or recorded, and each respondent may choose to interpret
the collection of information differently. Nonstandardized oral inquiries--i.e., inquiries that do
not follow a plan used to obtain “identical” information from ten or more persons--are also not
considered to be “identical.” For example, a request for public comment on a published report
would not be covered.

This issue also arises with electronic questionnaires. For example, agencies often attach
customer feedback questionnaires to their World Wide Web sites. Any such electronic
questionnaire which asks identical specific questions is subject to the PRA and requires OMB
review and approval. On the other hand, an undifferentiated "suggestion box" format--such as
one requesting "ideas, comments, suggestions, or anything else you would like to tell us," or one
asking "if you experience any technical problems with our site, or have any suggestions for
improving it, please let us know"--are not considered to be “identical questions.” Such general
solicitations of comments from the public do not require OMB clearance.”

™ 5 CFR 1320.3(c).
7* Cf. 5 CFR 1320(h)(4).
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3. “Person.” In the PRA, the word “person” defines who it is that is to report, provide, disclose,
or record the information, i.e., the respondent. The term “person” includes individuals (including
government contractors),” partnerships, associations, corporations (including operations of
government owned-contractor operated facilities), business trusts, legal representatives,
organized group of individuals, and State, territory, tribal or local governments or branches or
political subdivisions thereof.” As to particular categories of “person”, OMB practice has been
the following:

a. Current Federal Employees and Military Personnel. The PRA does or does not apply to
current Federal employees and military personnel depending on the nature of the question asked.

The definition of “person” gxcludes current employees of the Federal Government, military
personnel, military reservists, and members of the National Guard, with respect to all inquiries
within the scope of their employment and for purposes of obtaining information about their duty
status. That is, an agency does not need seek OMB review and approval to survey Federal
employees in their professional ‘capacities.

On the other hand, the definition of “person” includes current employees of the Federal
Government and military personnel, if the collection of information is addressed to them in their
capacity as individual private citizens (e.g., they file income tax returns, census forms, or other .
survey or administrative forms).” '

b. Respondents' Employees. The definition of “person” includes employees of an entity to
which a collection of information is addressed, even if the information they provide or compile is
within the scope of their employment. Except where such an individual provides or compiles
information on behalf of the entity, an individual identified as a respondent to the collection is
separately counted as a “person” within the definition. '

c. Retired Federal Employees and Military Personnel on Inactive Status. The definition of
“person” includes retired and other former Federal civilian employees. The definition of '
“person” also includes retired and inactive military personnel, including reservists and members
of the National Guard, unless they are being asked questions about their duty status..

76 § CFR 1320.3(c)(1), which includes “requests for proposal and other procurement requirements”. For
discussion of predecessor provision (5 CFR 1320.7(c)(1), as in effect after May 2, 1983), see 48 Fed. Reg.12675-76
(March 31, 1983). :

Note that the “the [OMB] Director shall ... coordinate the review of the collection of information associated
with Federal procurement and acquisition by the Office of Information and Regulatory Affairs with the Office of
Federal Procurement Policy, with particular emphasis on applying information technology to improve the efficiency
and effectiveness of Federal procurement, acquisition and payment, and to reduce information collection burdens on
the public™ 44 U.S.C. 3504(c)(2).

7 44 U.S.C. 3502(10), 5 CFR 1320.3(k).

7 5 CFR 1320.3(c)(4). :
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4. “Ten or More Persons.” The term “ten or more persons” refers to the persons to whom the
collection of information is addressed within any 12 month period. It includes any separate
person or entity from whom the initial addressee may reasonably be expected to seek information
with which to respond to the collection of information.” Included within the count of “ten or
more persons” are independent State, territorial, tribal or local government entities, separately
incorporated subsidiaries or affiliates of the addressee, and individuals (other than in their
capacity as employees) to whom the initial addressee may reasonably be expected to transmit the
collection of information. In the context of disclosures to third-parties or the public, “persons”
refers to those called upon to make the disclosure, not the third-parties or members of the public
to whom the disclosure is made.

Contractors hired by a respondent to comply with the collection of information are excluded
from the definition of “person”, i.e., they are not counted as a “person” with respect to their work
on that contract.® In addition, if the collection of information is directed at a corporate entity or
other employer, and does not specify that information is to be collected from employees, but the
entity collects the information from the employees anyway, then these individual employees are
excluded from the count of 10 or more persons. On the other hand, if the agency specifies that
information is to be collected from employees, those employees would be included in the count
of 10 or more persons. ‘

If a regulation contains a collection of information, it is to be reviewed and approved by OMB,
even if the agency is able to provide evidence that nine or fewer persons are directly affected by
the rule.®' It may be that the regulation indirectly affects a much larger group beyond the
respondents, who need either to comply with the rule, or read the regulation to determine if it

~ applies to them or would apply to them if they engaged in a particular course of action. Only if
the rule--by its own terms--applies to nine or fewer persons is it exempt.

Collections of information addressed to all or a substantial majority of an industry (e.g., the
domestic automobile companies) in a 12 month period are presumed to be addressed to ten or
more persons.?2 All such collections require OMB review and approval. Agencies may have
evidence showing that this presumption is incorrect in a specific situation. In such a case, the
agency may proceed with the collection without seeking OMB approval. Upon OMB request,
however, the agency needs to provide that evidence to OMB and needs to abide by OMB's
determination as to whether the collection of information requires OMB approval.®

5. “Disclosure to Third Parties or the Public.” As used in the PRA, a “collection of information”™
includes “soliciting, or requiring the disclosure to third parties or the public, of facts or

I

° 5 CFR 1320.3(c)(4).

¢ § CFR 1320.3(c)(4).
8§ CFR 1320.3(c)(4)(i).
8 5 CFR 1320.3(d)(4)(ii).
% 5 CFR 1320.18(a).
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opinions”.* Disclosure includes “posting, notification, labeling, or similar disclosure
requirements”.®> Disclosure may be entirely voluntary, may be required to obtain or retain a
benefit, or may be mandatory (with civil or criminal sanctions imposed for failure to respond).*®

Congress intended “disclosure to third parties or the public” to be read broadly:

“Increasingly, Federal agencies are using third party disclosure requirements to meet
program needs, instead of directly collecting, processing, and disseminating information
itself. Third party disclosures include Federal requirements for labeling, self-certification,
public recordkeeping, conveying information between third parties (such as pension data a
Federal agency requires employers give their employees); and directly conveying
information to State or local governments.

“Third party disclosure is increasing partly because agencies, with their own limited
resources to collect and analyze information, have discovered that their program objectives
may be met by requiring private parties to provide information directly to the intended
beneficiary (e.g., an employee of the employer) or enforcer (e.g., the State or local
government charged with regulatory enforcement)